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New Mexico hereby responds in opposition to Texas’s Objection and Request to Strike
Cumulative and/or Duplicative Witness Testimony and Request for Confirmation of Witness List
(October 15, 2021) (“Texas Motion”). New Mexico has respected the rights of Texas to present
their case as they deem appropriate. New Mexico is confident that the evidence will vindicate and
support its claims, so it has advocated for a full and complete record. Unfortunately, Texas has
not taken the same approach. The Texas Motion is Texas’s latest gambit to limit the evidence the
Supreme Court considers. Texas’s Motion should be denied for the following four reasons.

Il THE COURT REQUIRES THE DEVELOPMENT OF A FULL RECORD IN
ORIGINAL ACTIONS

As the Special Master has previously acknowledged, the nature of this proceeding requires
development of a complete evidentiary record. E.g. United States v. Texas, 339 U.S. 707, 715
(1950) (The Court, “in original actions, passing as it does on controversies between sovereigns
which involve issues of high public importance, has always been liberal in allowing full
development of the facts.” (citations omitted); Rhode Island v. Massachusetts, 39 U.S. 210, 257
(1840) (Court allows full development of the record in original actions “in order to enable both
parties to present their respective claims in their full strength”). In its ongoing push to limit New
Mexico’s case, Texas has repeatedly ignored this principle.

In practice, however, Special Masters have carefully guarded the right of the sovereign
States to present their case at its full strength. For example, in Montana v. Wyoming, Special
Master Thompson heard evidence from seven (7) different farmers from the State of Wyoming
and eight (8) different farmers from the State of Montana. The farmers’ testimony is critical to

understanding impacts of Project operations and this practice should be applied in this case.



1. TEXAS SHOULD NOT BE ALLOWED TO LIMIT NEW MEXICO’S CASE
Disputes in the original jurisdiction present important issues impacting hundreds of
thousands of people. As neighbors and sovereign States, New Mexico and Texas should respect
each other’s right to represent their citizens and present their case in a manner befitting of the
nature and dignity of the dispute. New Mexico has respected Texas’s right to select its witnesses
and present its case; Texas should do the same.

1.  THE TESTIMONY FROM NEW MEXICO FARMERS WILL NOT BE
CUMULATIVE

This case is about the apportionment of water between two States that was accomplished
through reliance on an existing Reclamation Project that was built to serve irrigation demands.
Since the case focuses on irrigation and agriculture, there are numerous topics and issues on which
farmers can offer valuable insights. New Mexico has no interest in presenting the same testimony
from four witnesses, and it has no intention to do so. Rather, New Mexico carefully selected its
witnesses to cover different issues in New Mexico such as water availability, salinity, irrigation
practices, crop demands, cropping patterns, differences throughout the basin in New Mexico,
historic water use in the valley, the importance of agriculture to New Mexico, the impact of the
2008 Operating Agreement on New Mexico farmers, regulation of agricultural water use in New
Mexico, and other relevant issues. The four New Mexico farmers provide diversity in location,
crops, and techniques that will aid in understanding the case.

As explained below, Texas does not understand the testimony the New Mexico farmers
will present because it chose not to take their depositions. Texas should not be allowed to benefit
from its recalcitrance. The testimony of the New Mexico farmers will not be duplicative, and the

Texas Motion should be denied.



V. TEXAS’S MOTION IS PREMATURE
Next, the Texas Motion is premature. Texas makes an assumption that the New Mexico
farmer witnesses will offer identical, duplicative, or cumulative testimony based on the short
summary contained in a witness list. It is not uncommon for such lists to contain similar
descriptions. Typically, the Parties are generally aware of the testimony that each witness will
give based on depositions taken during discovery. Inthis case, however, Texas chose not to depose
Shayne Franzoy, Randy Garay, David Salopek, or Sally Stahmann-Solis. Because Texas has never
deposed the New Mexico farmer witnesses, and it has no basis for claiming that their testimony
will be duplicative or cumulative. Rather than assume from a summary description that the
witnesses will be duplicative, Texas is required to listen to the testimony, and if the testimony is
inappropriately cumulative, Texas can object at trial.
V. TEXAS SHOULD BE REQUIRED TO CONFER BEFORE FILING A MOTION
Finally, it would save the Special Master and the Parties significant time if Texas would
pay New Mexico the simple courtesy of discussing issues prior to filing a motion. The present
Motion is a good example. Had Texas simply raised the issue with New Mexico, New Mexico
could have explained the intent of the testimony and the “may-call” list,® and the Parties could
have avoided the extra time and expense of unnecessary motions practice. Texas should be
required to confer before filing future motions.
CONCLUSION

The Special Master should overrule Texas’s objection and deny the request.

! Texas is mistaken that New Mexico has not identified the “may-call” former New Mexico State
Engineers. They are identified as Tom Blaine, Tom Turney, and Scott Verhines in the very
document cited in the Texas Motion: Appendix B of the State of New Mexico’s Pretrial
Conference Statement filed on August 25, 2021 [Dkt. 565], at item 56, page 15.
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